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This is a post-divorce case. Paul WIlliamMGaffic
filed a petition seeking to nodify his child support and periodic
alinony in futuro obligations. As pertinent to the issues on
this appeal, the trial court refused to nodify its existing child
support and alinmony in futuro decrees. M. M@Gffic appeal ed,

rai sing issues that essentially present the foll ow ng questions:

1. Does the evidence preponderate agai nst
the trial court’s refusal to nodify its
alinony in futuro award by either term nating
it, or reducing it and/or converting it to an
award of rehabilitative alinony?

2. Does the evidence preponderate agai nst

the trial court’s refusal to nodify its child
support award?

The appellee, Janice Elois MGffic, argues, by way of separate
i ssues, (1) that, at the hearing below, M. MGaffic abandoned his
request for a reduction in child support, and (2) that she is
entitled to reasonable attorney’'s fees for enforcing the trial

court’s judgnent on this appeal.

Qur review of this non-jury case is de novo upon the
record of the proceedi ngs bel ow; however, that record conmes to us
with a presunption that the trial court’s factual findings are
correct. Rule 13(d), T.R A P. W nust defer to this presunption
unless we find that the evidence preponderates against those
findings. 1d.; Union Carbide Corp. v. Huddl eston, 854 S.W2d 87,
91 (Tenn. 1993). The trial court’s conclusions of |aw, however,

are not afforded the sane deference. Campbel | v. Florida Steel



Corp., 919 S.W2d 26, 35 (Tenn. 1996); Presley v. Bennett, 860

S.W2d 857, 859 (Tenn. 1993).

Qur de novo review is tenpered by the principle that the
trial court is in the best position to assess the credibility of
the w tnesses; accordingly, such credibility determ nations are
entitled to great wei ght on appeal. Massengale v. Massengal e, 915
S.W2d 818, 819 (Tenn. App. 1995); Bowman v. Bowran, 836 S. W 2d 563,

566 (Tenn. App. 1991). |In fact, this court has noted that

...on an issue which hinges on wtness
credibility, [the trial court] wll not be
reversed unl ess, other than the oral testinony
of the witnesses, there is found in the record
cl ear, concrete and convi nci ng evi dence to the
contrary.

Tennessee Valley Kaolin Corp. v. Perry, 526 S W2d 488, 490

(Tenn. App. 1974).

When the parties were divorced on October 9, 1989, M.
McGaf fi c was awar ded custody of the parties’ three m nor chil dren,
and M. MGaffic was ordered to pay child support of $1,000 per
nmonth and periodic alinony in futuro of $500 per nonth. At that
time, Ms. MGffic was 39 years old. She and M. MGaffic had been
married for slightly over 20 years. The divorce was granted on the
ground of cruel and inhuman treatnent or conduct. The divorce
judgnent includes the parties’ agreenents as to custody, child

support, and alinony in futuro.



By order entered Novenber 10, 1993, M. MGffic’'s
child support obligation was reduced, on his petition, to $500
per nonth because his two ol der children had then reached the age
of mpjority. In the sanme order, the trial court refused to

reduce the alinmony in futuro award of $500 per nonth.

The current dispute began when M. MGffic filed a
petition on Novenber 6, 1996, alleging that his “inconme has
decreased substantially,” and that his former wife “no | onger
requires his assistance.” He asks the court to “adjust child
support paynents in accordance with the guidelines and term nate
al i mrony paynents.” At the hearing below, as an alternative
theory, M. MGffic argued that if the court was not inclined to
termnate the alinony, it should reduce it and/or convert it to

rehabilitative alinony.

The appel |l ee argues that M. MGffic abandoned his
request for nodification of the nonthly child support award of
$500. She contends that this abandonment can be found in the

remar ks of her former husband’ s counsel. W disagree.

In his opening statenment, counsel for M. MGffic made

the foll ow ng comments:

W’ ve al so asked the Court to take a | ook at
child support, but quite frankly, Your Honor,
M. MGffic doesn’t want to pursue that
strenuously. He's paying $500 a nmonth child
support and anot her $100 for nedi cal and
dental expenses, which is $600 a nmonth. He's
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not really seriously asking adjustnment on
that if the Court would term nate the
al i nony.

|f the Court doesn’'t feel that this is an
instance for the termnation of alinony, then
we would like the Court to adjust everything
in accordance with his present ability to

pay.

In closing argunent, M. MGffic' s counsel made the follow ng

stat enent s:

We think under the present incone |evel that
he has that we were hoping that the Court
woul d cancel the alinmony, but if the Court
doesn’'t see fit to cancel it, we think it
ought to be reduced down to a | evel that he
can pay.

Under his present situation, he’s paying $600
a nonth for the upkeep of the child, which is
nore than the guideline would call for, but
like I said in the beginning, we are not
really here to challenge that. W are here

to primarily ask the Court to | ook at the
al i mony.

We do not understand counsel’s comments to be an
uncondi tional, unequivocal abandonnent of his client’s request
for a nodification of child support. It is obvious that M.
MGffic was, and still is, nore interested in obtaining relief
with respect to his alinmony in futuro obligation; but it is clear
that the issue of the appropriate anount of child support was
very much before the ower court. It was litigated by the
parties, and it is now properly before us on this appeal. The

appel l ee’s position to the contrary is without nerit.



In denying M. MGaffic any relief, the trial court

made findings that inpact our analysis in this case:

...the Court is thoroughly convinced from M.
McGaffic’s own testinony that he has the
ability to earn nmuch nore than he’'s earning.

* * *

...he has certainly denonstrated the ability
to earn nuch nore noney, and the Court
believes that, in fact, he is earning nore
noney than what he has put on his income and
expense statenent.

* * *

But the Court feels that not only does he
have an ability to earn nuch nore than he
shows he is earning, | think he is earning
nor e.

Thus, it can be seen that the trial court made two i nportant
findings in the context of the issues before us: first, it found
that M. McGffic was actually earning nore than he wanted the
court to believe; and second, that, in any event, his testinony,
taken at face value, shows an ability to earn nore. W w |

analyze M. MGaffic's issues with these two findings in mnd.

In a post-divorce proceeding, a court has the power to
“decree an increase or decrease of [an award of spousal support]
only upon a show ng of a substantial and material change of
circunstances.” T.C A 8 36-5-101(a)(1). Unless and until a

petitioning party denonstrates a “substantial and material change
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of circunstances,” the existing award of spousal support is res

judicata. Hicks v. Hcks, 176 S.W2d 371, 374-75 (Tenn. App.

1943) .

Prior to 1994, requests to nodify child support were
subject solely to the material and substantial change of
circunstances standard. 1d. at 375. A new standard dealing with
a nodification request based on an increase or decrease in an
obligor’s incone was introduced by the passage of Chapter 987 of

the Public Acts of 1994:

In cases involving child support, upon
application of either party, the court shal
decree an increase or decrease of such

al | omance when there is found to be a
significant variance, as defined in the child
support gui delines established by subsection
(e), between the guidelines and the anount of
support currently ordered unless the variance
has resulted froma previously court-ordered
deviation fromthe guidelines and the

ci rcunst ances whi ch caused the devi ati on have
not changed.

T.C.A 8 36-5-101(a)(1). The child support guidelines were
subsequent|ly nodified, effective Decenber 14, 1994, to provide as

foll ows:

For the purposes of defining a significant
vari ance between the guideline anmount and the
current support order pursuant to T.C A 8
36-5-101, a significant variance shall be at

| east 15%if the current support is one
hundred dol I ars ($100.00) or greater per
nont h. . .

Tenn. Conp. R & Regs., ch. 1240-2-4-.02(3).






\

In the instant case, the evidence reflects that in
1993, when the issues of child support and alinony were | ast
“visited” by the trial court, M. MGffic was earning inconme at
an annual gross rate of $38,256. At the tine, he operated |unch
room concessions in various office buildings in Chattanooga.
Al so before the court in 1993 was M. MGffic's work history,
including a stint as a service advisor at a Ford deal ership from

1989 to 1991, when he earned as nmuch as $36, 000 gross per year.

The trial court was not authorized to nodify M.
McGaffic’'s child support obligation unless it found a
“significant variance...between the guidelines and the anount of
support currently ordered.” T.C A 8§ 36-5-101(a)(1). Under the
child support guidelines, there would be a “significant variance”
downward if the child support produced at M. MGffic’'s current
| evel of incone was |less than the child support decreed in “the
current support order” by 15% or nore. Tenn.Conp.R & Regs., ch.
1240-2-4-.02(3). However, this principle is subject to another
provi sion of the child support guidelines that is particularly

relevant in the instant case:

Such [significant] variance would justify the
nodi fication of a child support order unless,
in situations where a downward nodification
is sought, the obligor is willfully and
voluntarily...underenpl oyed.

Id. Also relevant is another provision of the guidelines:



If an obligor is willfully and voluntarily
...underenpl oyed, child support shall be
cal cul ated based on a determ nation of
potential inconme, as evidenced by educationa
| evel and/or previous work experience.

Tenn. Conp. R & Regs., ch. 1240-2-4-.03(3)(d).

M. MGffic testified that his current incone is in
the range of $13,300 per year. He works for a blind individua
who operates a vendi ng concession. M. MGffic earns $7.00 per
hour at that enploynment. He clainmed at trial that he was able to
subsi st on this incone because his w fe worked and because they
lived with his father, whose retirenent incone, of an undi scl osed

anmount, was available to hel p defray the household bills.

There was a great deal of testinony bel ow regarding M.
McGaffic’'s hobby of conpetitive drag racing. He has been
i nvolved in this endeavor since he was 16 years old. In 1995, he
earned prize noney of $17,428, but clained a net loss for tax
pur poses of $7,850; however, ignoring his non-cash depreciation

deduction of $9,520,* he had a net incone fromracing of $1, 670.

Ms. McGaffic contended at trial, and argues here, that
her fornmer husband is pursuing his | esser-paying enpl oynent
because his current enployer permts himto | eave early for his
weekend drag racing conpetition. Wile admtting that he
participates in such conpetition at various sites from March to

Cctober, usually three weekends a nonth, he attenpted to downpl ay

1Depreci ation is not an allowable deduction in calculating self-
enpl oyment income. See Tenn.Conp.R. & Regs., ch. 1240-2-4-.03(3)(a).
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the significance of this hobby vis-a-vis his enploynment by
testifying that he | eaves as early as Wdnesday or Thursday
“only” in connection with five or six of his weekend trips. On
t he other occasions, according to him he |eaves after work on

Friday or on Saturday norning.

M. MGaffic's adult daughter, who had worked with her
father in his current enploynent for a period of tine, testified
that he told her that he wanted to work at his current enpl oynent
because his enployer allowed himto be off fromwork when he

needed to |l eave early for his weekend drag racing conpetitions.

The trial court did not believe M. MGffic's
testinony that his inconme was limted to $13,300 fromhis
enpl oynment and a net |loss fromhis drag raci ng hobby of sone
$7,850 per year. This determ nation was based, at least in part,
on M. MGffic' s testinony that he owned the foll ow ng assets,

subject to the nonthly debt paynments shown:

(1) 1995 Ford Escort, subject to
nmont hly paynent of $302. 66;

(2) 1992 Mazda, subject to nonthly
paynent of $220. 90;

(3) 1992 Ford Motor Hone?
(4) $9,800 race car;
(5) 1995 Pace Anerican enclosed car trailer;

(6) 1989 Kawasaki four-wheel scooter.

2W t h respect to the 1992 motor home, M. MGaffic testified that his
retired 84-year-old father made the nmonthly payments of $429; however, it is
clear that at least $8,000 of M. MGaffic’'s money was used as the down
payment for the motor hone.
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The trial court concluded that M. MGaffic's possessions belied
his testinony of nmeager incone. W do not find that the
testinmony regarding the contributions of his wife and father is
sufficient to rebut the trial court’s conclusion. The facts
before the trial court support that court’s questioning of M.
MGaffic's credibility. Furthernore, since we did not observe
hi m when he testified, we are not in a position to disagree with

that court’s assessnent of his credibility. WMssengale, 915

S.W2d at 819.

More inportantly, the trial court found that M.
McGaffic had the proven ability to earn nore than he is currently
earning, even taking his testinony at face value. H's work
hi story, as well as the testinony of his daughter, give credence
to such a finding. The evidence does not preponderate against --
but rather supports -- a finding that M. MGaffic is
under enpl oyed because of his desire to engage in his drag racing
hobby. Furthernore, there is nothing before us to suggest that
M. MGaffic cannot pursue his fornmer work as a service advisor

at an aut onobil e deal ershi p.

In viewof M. MGffic's apparent ability to earn
I ncome at a rate conparable to his 1993 earnings, the evidence
does not preponderate against the trial court’s inplicit finding
that there has not been a “significant variance” as defined in

T.C.A § 36-5-101(a)(1).

12



VI |

We al so do not find that the evidence preponderates
agai nst the trial court’s factual findings supporting its
decision not to nodify M. MGffic's alinony in futuro
obligation. The evidence does not preponderate against a finding
that M. MGaffic failed to show a material and substanti al

change of circunstances since 1993.

As we have previously indicated, M. MGffic, because
of his work experience, is capable of earning as nuch as, if not
nore than, the incone he earned in 1993. As to Ms. McGaffic's
enpl oynment, there has been no change in this circunstance -- her
current job is the one she had in 1993, when the issue of alinony
was | ast reviewed. She is now a 47-year-old woman with a high
school education plus two coll ege-level conmputer course credits.
She is the nother of a 13-year-old who basically has no

meani ngf ul contact with his father.?

The trial court did not abuse its discretion in

refusing to termnate, |ower, or convert the nature of, the

al i nrony previously ordered.

VI

The appel | ee seeks attorney’s fees for enforcing the

trial court’s judgnment on this appeal. Such an award is

M. McGaffic’'s alnost total lack of visitation with his mnor son is
another factor mlitating against a reduction in child support. See
Tenn. Comp. R. & Regs. 1240-2-4-.04(1)(b).
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appropriate in this case. See T.C. A 8 36-5-103(c). This case
Is remanded to the trial court to hold a hearing to determ ne the
anount of reasonable fees and expenses to which the appellant is

entitled. See Folk v. Folk, 357 S.W2d 828 (Tenn. 1962).

The judgnent of the trial court is affirmed. Costs on
appeal are taxed against the appellant and his surety. This case
is remanded for further proceedi ngs, consistent with this
opi nion, and for collection of costs assessed bel ow, all pursuant

to applicable | aw.

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.
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